
Before  t h e  Board of  Zoning Adjus tment ,  D . C .  

PUBLIC HEARING - August 1 2 ,  1970 

Appeals  No. 10291 and 10485 Go Go Inves tmen t  C o r p o r a t i o n  on 
b e h a l f  of Rose M .  L e v e r i c h ,  a p p e l l a n t .  

THE Z O N I N G  ADMINISTRATOR OF THE DISTRICT OF COLUMBIA, a p p e l l e e .  

On motion d u l y  made, seconded and unanimously c a r r i e d ,  
t h e  f o l l o w i n g  Order  of t h e  Board was e n t e r e d  a t  t h e  mee t ing  of 
August 18 ,  1970.  

ORDERED : 

Tha t  t h e  a p p e a l  f rom a d e c i s i o n  of t h e  Zoning A d m i n i s t r a t o r  
g i v e n  May 7 ,  1970 deny ing  a p p l i c a t i o n  f o r  a c e r t i f i c a t e  o f  occu-  
pancy f o r  r e s t a u r a n t  s e a t i n g  l e s s  t h a n  50 - d e l i c a t e s s e n  a t  p r e -  
mises  1661  - 35 th  S t r e e t ,  NW.,  Lot 217, Square  1291,  be  d e n i e d .  

FINDINGS --" OF FACT: 

1. The s u b j e c t  p r o p e r t y  i s  l o c a t e d  i n  a n  R-3 D i s t r i c t .  

2 .  The p r o p e r t y  i s  improved by a two s t o r y  b r i c k  s t r u c t u r e  
w i t h  basement .  The Hoya R e s t a u r a n t  i s  o p e r a t e d  i n  t h e  p r o p e r t y  
under  C e r t i f i c a t e  of  Occupancy B70955 f o r  a r e s t a u r a n t .  

3 .  I n  Appeal N o .  10291 a p p e l l a n t  r e q u e s t e d  p e r m i s s i o n  t o  
change t h e  u s e  of  t h e  p r o p e r t y  from a r e s t a u r a n t  t o  a r e s t a u r a n t  
and d e l i c a t e s s e n  w i t h  c a r r y - o u t .  

4. A p p e l l a n t  a l l e g e s  t h a t  a p p r o x i m a t e l y  n i n e t y  p e r c e n t  ( 9 0 )  
of h i s  b u s i n e s s  i s  c a r r y - o u t  and h a s  been  s i n c e  p r i o r  t o  1957.  

5 .  There  was c o n s i d e r a b l e  o p p o s i t i o n  from t h e  ne ighborhood,  
p r i n c i p a l l y  on t h e  ground t h a t  t h e  p r e s e n t  c a r r y - o u t  o p e r a t i o n  
g e n e r a t e s  a g r e a t  d e a l  of t r a s h ,  r a t s  and a p a r k i n g  problem. 

6 .  The Board i n  e x e c u t i v e  s e s s i o n  on J a n u a r y  20, 1970 
d e f e r r e d  a c t i o n  on t h i s  a p p e a l  u n t i l  March 24, 1970 a t  which time t h e  
a p p e a l  was d e n i e d .  
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7 .  Appe l l an t s  on A p r i l  15 ,  1970 r e q u e s t e d  r e c o n s i d e r a t i o n  
and/or  r e h e a r i n g  a l l e g i n g  t h a t  bo th  u s e s ,  t h e  r e s t a u r a n t  and 
d e l i c a t e s s e n  w i th  ca r ry -ou t ,  a r e  nonconforming because  t hey  
a n t e d a t e d  adop t i on  of t h e  Zoning Regu l a t i ons  on May 1 2 ,  1958, 
and t h a t  t h e  occupancy p e r m i t s  t h a t  were i s s u e d  on t h e  s u b j e c t  
p r o p e r t y  were unob t a inab l e  u n t i l  A p r i l  1 4 ,  1970 because between 
1920 and t h e  p r e s e n t  d a t e  t h e  a d d r e s s  of s u b j e c t  p r o p e r t y  changed 
from 1881 t o  1661 and t h e  l o t  numbers were a l s o  changed, f o r  which 
rea,sons t h e  i s s u e s  were no t  p r o p e r l y  framed a t  t h e  p u b l i c  h e a r i n g  
and t h e  ev idence  w a s  i n s u f f i c i e n t  t o  r e n d e r  a complete and f a i r  
d i s p o s i t i o n  of t h e  c a s e .  

8 .  There was c o n s i d e r a b l e  o p p o s i t i o n  from t h e  neighborhood 
and t h e  Georgetown C i t i z e n s  A s s o c i a t i o n  t o  t h e  g r a n t i n g  of a 
r e h e a r i n g ,  on t h e  grounds t h a t  t h e  C e r t i f i c a t e s  of Occupancy of 
t h e  p r o p e r t y  were a v a i l a b l e  a t  t h e  o r i g i n a l  h e a r i n g  and t h a t  t h e  
c h a r a c t e r  of t h e  nonconforming use  changed back and f o r t h  over  
t h e  y e a r s  w i thou t  Board app rova l .  

9 .  A t  a  p u b l i c  h e a r i n g  on A p r i l  15 ,  1970 t h e  Board r e q u e s t e d  
t h a t  t h e  a p p e l l a n t  submit  a  b r i e f  d e s c r i b i n g  t h e  ev idence  which 
a p p e l l a n t  would p r e s e n t  a t  a r e h e a r i n g ,  shou ld  one be  g r a n t e d .  
I n  r e sponse ,  a p p e l l a n t  submi t t ed  a  l e t t e r  of A p r i l  20, 1970 (See 
E x h i b i t  No. 39 ) .  

10 .  The Board i n  e x e c u t i v e  s e s s i o n  on A p r i l  21, 1970 d e f e r r e d  
a c t i o n ,  s u g g e s t i n g  t h a t  a p p e l l a n t ,  based  on h i s  l e t t e r  of A p r i l  20, 
1970 ( E x h i b i t  No. 39) shou ld  submit  a n  a p p l i c a t i o n  t o  t h e  Zoning 
Admin i s t r a t o r  f o r  t h e  c e r t i f i c a t e  of occupancy h e  d e s i r e d ,  and i f  
t h a t  c e r t i f i c a t e  o f  occupancy were g iven ,  no r e h e a r i n g  would be  
nece s sa ry .  

11. Pursuan t  t h e  Board ' s  s u g g e s t i o n ,  a p p e l l a n t  a p p l i e d  f o r  t h e  
c e r t i f i c a t e  of occupancy, which was den ied  by t h e  Zoning Adminis- 
t r a t o r  (See E x h i b i t  No. 40) .  

1 2 .  By l e t t e r  d a t e d  May 13,  1970 a p p e l l a n t  a g a i n  r e q u e s t e d  
t h a t  t h e i r  p e t i t i o n  f o r  a r e h e a r i n g  be g r a n t e d .  

13 .  I n  e x e c u t i v e  s e s s i o n  June 23, 1970 t h e  Board den ied  wi th-  
ou t  p r e j u d i c e  t h e  r e q u e s t  f o r  r e h e a r i n g .  



Appeals No. 10291 and 10485 
November 30, 1970 
PAGE 3 

14 .  Appe l lan t  thereupon appealed t h e  Zoning Admin i s t r a to r ' s  
d e c i s i o n  t o  t h e  Board (Appeal No. 10485) t h a t  t h e  s u b j e c t  pro- 
p e r t y  i s  both  a r e s t a u r a n t  and a car ry-ou t ,  and has been a con- 
t i n u i n g  nonconforming use  from 1920 t o  t h e  p r e s e n t  t h a t  such u s e s  
were l awfu l ly  e x i s t i n g  nonconforming u s e s  a t  t h e  e f f e c t i v e  d a t e  
of adop t ion  of t h e  Zoning Regula t ions  on May 1 2 ,  1958, and t h a t  t h e  
nonconforming use s  were p reserved  by t h e  Savings Clause found i n  
S e c t i o n  7102.1 of t h e  Regula t ions  governing nonconforming use s  
and nonconforming s t r u c t u r e s .  

15.  Appel lant  a l s o  a l l e g e d  t h a t  one p a r t  of the  problem l ies  
i n  t h e  c e r t i f i c a t e  of occupancy bea r ing  t h e  d a t e  1956 (Exh ib i t  No. 
1 8 ~ )  which appears  i n c o n s i s t e n t  on i t s  f a c e .  Apparent ly ,  a c l e r k ,  
wi thout  a u t h o r i t y  of t h i s  Board, changed t h e  a p p l i c a t i o n  f o r  t h e  
c e r t i f i c a t e  of occupancy from "De l i ca t e s sen  and Ligh t  Lunchtt t o  
"Res tauran t  s e a t i n g  l e s s  t han  50 people  . I 1  

16 .  A t  t h e  p u b l i c  h e a r i n g ,  t h e  Zoning Adminis t ra to r  s t a t e d ,  
i n  p a r t ,  t h a t  a  nonconforming use  i s  based on t h e  las t  i s s u e d  
c e r t i f i c a t e  of occupancy, and t h a t  t he  las t  one of r eco rd  i n  h i s  
department was i s s u e d  August 28, 1968 t o  J u d i t h  D.L .  Bonnon and 
Thomas Parks  as a r e s t a u r a n t  s e a t i n g  l e s s  t han  50 persons .  The 
Zoning Adminis t ra tor  a l s o  stated that  under t h e  Zoning Regula t ions  
(Sec t ion  7104.2) he has no power t o  change a nonconforming u s e ,  
and t h a t  only t h e  Board of Zoning Adjustment has t h a t  a u t h o r i t y .  

17 .  There was cons ide rab l e  neighborhood oppos i t i on  t o  t h e  
g r a n t i n g  of t h i s  a p p e a l  on t h e  grounds t h a t  under S e c t i o n  7104.3 
when an  e x i s t i n g  nonconforming use  has been changed t o  a confor-  
ming o r  more r e s t r i c t i v e  u se ,  i t  sha l l  n o t  be  changed back t o  
nonconforming o r  l e s s  r e s t r i c t i v e  u s e .  

O P I N I O N  : 

We are of t h e  op in ion  that  t h e  Zoning Admin i s t r a to r ' s  r u l i n g  
must b e  upheld .  The evidence of r e c o r d  i n  t h i s  c a s e  i s  i n  con- 
f l i c t  as t o  whether t h e  use  of t h e  s u b j e c t  premises  was a  l e g a l l y  
e x i s t i n g  nonconforming use  as a r e s t a u r a n t - d e l i c a t e s s e n  a t  t h e  
e f f e c t i v e  d a t e  of t h e  Zoning Regula t ions  as p r e s c r i b e d  i n  S e c t i o n  
7102.1. 
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OPINION Cont 'd: 

We find that the subject property as shown by the records 
submitted was a "restaurant seating less than 50 persons." and 
we hold that the Zoning Administrator may rely on that use as 
the last permitted use of record, and that after this determi- 
nation is made a certificate of occupancy may be issued to 
conform to the last record use. 

BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT 

ATTESTED : 

By: - PATRICK E . ~ L L Y  
Secretary of M e  Board 


